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Criminal Case against Builder by Co-operative Society

By Adv. Vinod Sampat vinodsampat@rediffmail.com
Step-1
:: Issue legal notice to Builder calling upon him to comply with all the statutory obligations as are stipulated in MOFA Act and complaint to Police station. 

Step-2
:: File Complaint with the Metropolitan Magistrate Court. 

Step-3
:: Process is issued.

Step-4
:: After process, plea is recorded. 

Step-5 :: Evidence. 

Step-6
:: Arguments

Step-7
:: Order. 

Approximate time frame after filing of complaint: 

”Process stage
3 months

 (Complaint) 

”Plea recording
6 months 

(Accused) 

”Evidence

3-4 months

(Both parties)

”Arguments

2 months

”Order 
1 month

”Normal 

2 - 3 years 

Many times Builders give false promises to the flat purchasers. It is observed that normally the Builders do not give copies of Building Plan, Statement of Account, Copies of Original Documents of Title to the property. The Builders do not comply with their statutory obligations as are stipulated in the MOFA (The Maharashtra Ownership Flats (Regulation of the Promotion of Construction, Sale, Management and Transfer), Act 1963. In such circumstances the options available to the flat purchasers / society include filing a complaint in the Consumer Court as well as initiating criminal action before the Criminal Court against the Builder. 

While drafting the criminal complaint, the Society should high-light specifically the violation of the various provisions of MOFA Act. The Society should also emphasize that violation of the provisions of MOFA Act is criminal in nature. Attention of the criminal court should be drawn to offences of various sections of Indian Penal Code  Sections 406, 407 read with sections 415 and 420. 

As regards filing a complaint against the Builder in Criminal Court, normally action has to be initiated against the erring Builders under the provisions of Sections 3, 3-J, 4, 5, 10, 11, 13 of the MOFA Act r/w Rule 9 of the MOFA Rules. The Society should also initiate action u/s 406 & 407 of IPC read with Sections 415 and 420 of the Indian Penal Code, 1860. 

First and foremost a Notice has to be issued to the builder calling upon him to comply with the statutory formalities as are stipulated in the MOFA Act. It needs to be emphasized that the blanket consent obtained by the Builder at the time of signing the Agreement is not a consent at all. 

If there is no proper response from the Builder after issuance of the Notice, then the parties have a right to approach the Criminal Court. It is advisable to lodge a Police Complaint after issue of notice and then to file a Criminal Complaint in the Magistrate’s Court upon failure of the Police Authorities to take cognizance of the Complaint. This can also be a ground for approaching the Magistrate’s Court. 

Once a complaint is lodged, the matter is kept for verification wherein the statement of the Complainant is taken. If the Metropolitan Magistrate is of the opinion that process should be issued under the provisions of MOF Act, after verification he accordingly issues the process (Summons) to the accused Builder calling upon him to answer the charges. The time taken for the process period is approximately one month. 

On the first day of the accused Builder remaining present in the Criminal Court he has to submit a Personal Bond (PR) of such amount as directed by the Hon’ble Metropolitan Magistrate. In criminal complaint, a complainant has to personally remain present in the court. The Co-operative Societies are advised to file the complaint through the Manager. This may save time. The implication would be that the society may pay reasonable remuneration to the Manager who would attend the court. Necessary resolution of the society has to be annexed along with the complaint. It needs to be emphasized that if the services of the employee are terminated, even then the ex-employee is duty bound to attend the court and give evidence. Normally an accused has to remain present personally before the Hon’ble Judge of Metropolitan Magistrate’s Court. Many times the accused, because of his other business commitment as well as with a view to avoid mental torture, may apply to the Metropolitan Magistrate’s Court for permanent exemption, which is rarely granted by the Hon’ble Metropolitan Magistrate. In the event this request of the accused is not granted then the accused is supposed to remain present on each and every date of hearing.







